Legally Speaking — Copyright and For-Profit Educational Institutions by Carson, Bryan M.
57Against the Grain / February 2008 <http://www.against-the-grain.com>   
LEGAL ISSUES
Section Editors:	 Bruce Strauch		(The	Citadel)		<strauchb@citadel.edu>	








have found statistically significant gains in 
student	 learning,	others	have	 found	no	mea-








levels	 with	 multimedia	 instruction.3	 	These	





in	copyright,	 including	 the	 right	 to	 transmit,	
reproduce,	perform,	and	display.		Most	colleges	
rely	on	section	110	of	the	copyright	statute	(17	
U.S.C. section 110).  The first part of this sec-
tion	governs	performance	or	display	of	a	work	
in	the	course	of	face-to-face	teaching,	and	the	
second	 part	 covers	 materials	 transmitted	 in	
distance	education.		However,	these	sections	





Distinctions between Nonprofit and 
For-Profit Schools?
Most	schools,	colleges,	and	universities	are	
either set up as nonprofit institutions, or are 
actually	owned	and	operated	by	governmental	





West Point,	the	U.S. Naval Academy,	the	Air 
Force Academy,	 and	Gallaudet University	
are	owned	by	the	Federal	government.
A nonprofit college such as Harvard	may	
not	be	owned	directly	by	the	state,	but	it	has	
been	 given	 a	 charter	 to	 operate	 for	 a	 public	
purpose	 (in	 this	 case,	 educating	 people).	
Harvard	 is	exempt	 from	 taxation.	 	Because	
the	Internal Revenue Service	recognizes	Har-
vard	as	a	charitable	organization	under	section	
501(c)(3)	 of	 the	 tax	 code,6	 donations	 made	
to the school are tax-deductable.  Nonprofit 
institutions	 are	 prohibited	 from	 distributing	
profits to owners.
On	the	other	hand,	the	University of Phoe-
nix	 is	 a	wholly-owned	 subsidiary	of	Apollo 
Group.		Apollo	is	an	S&P 500	company	which	
specializes in for-profit educational institutions. 
Their	stock	trades	on	the	NASDAQ Stock Ex-
change	(their	ticker	symbol	is	APOL).		In	the	
past 52 weeks, their stock has floated between 
$42.59	 and	 $81.68	 per	 share.	 	The	 revenue	
earned	by	the	University of Phoenix	and	other	
subsidiaries	of	Apollo Group	is	taxed	by	the	
Federal and state governments, and profits are 
distributed	to	the	stockholders.7


















are	 only	 one	 part	 of	 the	 equation,	 however.	





presented	 in	 a	 way	 that	 alleviates	 copyright	
concerns	by	using	facts	which	are	not	subject	





on	 constitutionally-protected	 speech.8	 	 “Fair	
use	 gives	 the	 Constitution	 breathing	 space	
between	 the	 limits	 on	 expression	 inherent	
in	 copyright,	 and	 the	 freedom	of	 expression	
guaranteed	by	the	First Amendment.”9		Fair	
Use	applies	to	both	published	and	unpublished	




[T]he	 fair	 use	 of	 a	 copyrighted	 work,	
including	such	use	by	reproduction	in	
copies	or	phonorecords	or	by	any	other	




or	 research,	 is	 not	 an	 infringement	 of	
copyright.	In	determining	whether	 the	
use	 made	 of	 a	 work	 in	 any	 particular	
case	is	a	fair	use	the	factors	to	be	con-
sidered	shall	include	—	
1)	 the	 purpose	 and	 character	 of	 the	
use,	 including	 whether	 such	 use	 is	 of	










not itself bar a finding of fair use if such 




righted material constitutes Fair Use.  The first 
factor,	the	nature	of	the	use,	looks	at	whether	it	
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whether the work is fiction or drama, nonfic-
tion,	educational,	or	factual.		The	third	factor	
looks	at	 the	amount	of	material	 that	 is	used,	
while	the	fourth	is	concerned	with	whether	the	
use	of	the	work	will	impair	the	market	for	the	
original material.  A good place to find informa-
tion	on	the	four	factors	is	Georgia Harper’s	
Copyright	Crash	Course	Website.12	
Although	 no	 single	 factor	 is	 given	 more	
weight	 in	determining	whether	Fair	Use	 ap-
plies, the most pressing questions that for-profit 
educational	institutions	must	ask	are	whether	
the	 nature	 of	 the	 use	 is	 commercial	 and	 the	
character of the use.  In a for-profit environ-
ment,	the	nature	of	the	use	will	always	be	com-
mercial.	 	The	principle	cases	on	commercial	
use	are	American Geophysical Union et al. v. 
Texaco, Inc.,13	Basic Books, Inc. v. Kinko’s 
Copies,14	 and	 Princeton University Press et 
al. v. Michigan Document Services.15
In	 the	 case	 of	 American Geophysical 
Union et al. v. Texaco, Inc.,16	 the	 Texaco	
corporate	library	copied	articles	and	sent	them	




the	Court of Appeals affirmed this decision.18	
The	decision	of	the	appellate	court	is	only	bind-
ing	law	in	the	2nd	Circuit,	which	covers	New	
York,	 Connecticut,	 and	Vermont.	 	 However,	
the	Court of Appeals	decision	has	been	cited	
many	times,	not	only	by	lower	courts,	but	also	
by	 the	U.S. Supreme Court.	 	Several	other	
circuits	have	adopted	the	reasoning,	including	
the	 6th	 Circuit	 in	 the	 Michigan Document 
Services case.	 	Thus,	 the	 Court of Appeals	
decision	 is	 currently	 the	 most	 authoritative	





the	 copier	 directly	 and	 exclusively	 acquires	
conspicuous financial rewards from its use of 
the	copyrighted	material.”19
Two	other	important	cases	involved	mak-
ing	 the	 course	 packs	 so	 commonly	 used	 by	
academic	faculty.		The	Kinko’s and Michigan 
Document Services	 cases	 involved	 making	
copies	that	were	going	to	be	used	for	educa-





in	order	 to	avoid	copyright	 infringement.	 	 It	
did	not	matter	 that	 the	materials	were	being	




ing	 for	 library	 reserves.	 	As	 a	 result	 of	 the	
Texaco case, a proprietary (private for-profit) 
educational	institution	such	as	the	University 
of Phoenix	 would	 have	 to	 obtain	 copyright	
permission	 in	 order	 to	 make	 copies,	 even	
though	 a	 nonprofit	 educational	 institution	







performed,	 or	 reproduced	 for	 class	 is	 very	
limited.	 	At	 this	 point,	 I	 would	 not	 recom-
mend using films, music, or any other type of 
performances	 without	 obtaining	 permission.	
Similarly,	reproducing	copyrighted	material	as	
handouts	would	probably	also	be	problematic,	
due to the for-profit status of the institution.  I 
advise for-profit universities to obtain permis-
sion	 before	 reproducing	 materials,	 placing	
items	on	reserve	in	the	library,	or	performing	
works	in	class.























The	 case	 of	 Harper & Row, Publishers, 






circumstances,	 this	 short	 excerpt	 would	 not	
be	 considered	 to	 be	 substantial.	 	 However,	
in	this	case,	the	part	that	was	quoted	was	the	
part	that	dealt	with	Ford’s	decision	to	pardon	
ex-President Richard Nixon.	 	This	 portion	
of	 the	 book	 was	 described	 as	 being	 among	
“the	most	interesting	and	moving	parts	of	the	
entire	 manuscript.”24	 	 Some	 have	 even	 said	




QUESTION:  A museum is mounting 
an exhibition of LP record album cover art. 
These album covers are part of a few personal 
collections that are being loaned to the mu-
seum for the exhibition.  The album covers 
will be exhibited strictly as examples of art 
produced for this medium.  Does the museum 
need permission from the recording company 
in order to display the album covers?  May 
the museum reproduce them on promotional 
materials or must it create its own designs for 









Assuming	 that	 the	 cover	 art	 is	 copyrighted,	
whether	 the	 recording	 company	 owns	 the	
copyright	 in	 the	artwork	or	 if	 the	artist	who	
created	it	owns	the	copyright	is	an	important	
issue, but it need not be answered for the first 
part	of	this	question.
The	owner	of	a	record	album	has	the	right	
to display that copy publicly under the first 
sale	 doctrine	 embodied	 in	 section	 109(a)	 of	
the	Copyright Act.	 	The	owner	of	 that	 copy	
has	chosen	to	lend	it	to	you	for	display,	so	the	




presents	 another	 issue	 entirely.	 	 Using	 the	
art	 for	 promotional	 materials	 would	 require	




QUESTION:  For mandatory regulatory 
filings, are for-profit companies required to 
get permission for providing copies of copy-
righted works to government agencies?  
ANSWER:	 	There	 is	 a	 strong	 argument	
that	copies	of	articles	required	to	accompany	
mandatory regulatory filings with various fed-
eral	agencies	are	fair	use.		Even	if	they	are	not	
fair	use,	the	Copyright Clearance Center’s	
continued on page 59
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1.  The nature of the use. We	know	that	the	use	is	com-
mercial,	 because	 of	 the	 for-
profit	 status	 of	 the	 institu-
tion.
This	 factor	 is	 against	 Fair	
Use.
2.  The nature of the  
     copyrighted work.
The	 Encyclopedia of Plant	
is a non-fiction, factual, and 
non-dramatic	 work.	Accord-





plant	 scientists,	 while	 also	
concentrating	on	applications	






3. The amount of the  
    copyrighted material  
    used.
In this situation, the flow chart 
and	 the	 two	 plates	 are	 very	
small	 in	 comparison	 to	 the	
entire	 three	 volumes	 of	 the	
Encyclopedia	 of	 Plant	 Sci-
ences.	It	appears	to	be	a	rea-
sonable	 and	 limited	 amount	
of	the	work	in	question.	Even	
compared	 to	 the	 29	 plates,	
using	 two	 plates	 appears	 to	




4. The effect on the  
    potential market.
Displaying	 a	 few	 plates,	 ta-














ticulture	 class.	 	 During	 a	 lecture,	 a	 faculty	
member may wish to use a table or figure for 
illustration	purposes.		Suppose	that	I	wanted	
to	 use	 a	 figure	 that	 showed	 regulation	 of	
ethylene	responsive	genes	 in	 the	postharvest	
physiology of flower senescence.  There is a 
great flow chart showing the process on page 
819	of	the	Encyclopedia of Plant Sciences.26	








a few tables, charts, figures, and illustrations 
from a factual non-fiction work would appear 
to be Fair Use — even in a for-profit setting 
—	as	long	as	the	amount	remains	reasonable	
and	 limited	 and	 the	use	does	not	 impair	 the	
market	for	the	original.
Facts That Are Not Copyrightable




Compilations	 of	 facts	 may	 be	 copyrighted,	






of	facts	was	Feist Publications, Inc. v. Rural 
Telephone Service Co., Inc.28		This	case	dealt	
with	 the	 issue	 of	 whether	 telephone	 books	











meets	 the	 constitutional	 minimum	 for	 copy-
right	protection	if	it	features	an	original	selec-
















book of Organic Chemistry.31		This	table	does	
qualify	for	protection.		However,	the	informa-
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Conclusion
Librarians and faculty members in for-profit 
schools	face	different	challenges	from	those	in	





and for-profit schools may be able to claim a 
certain	amount	of	fair	use	(although	less	than	
nonprofits would be able to use).  It is even bet-









suggestions, and for that I am grateful.  However, any mistakes that you find are entirely mine.
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annual	 copyright	 license	 covers	 electronic	
copies made to accompany regulatory filings, 
however.		A	corporate	library	also	could	seek	
to	 have	 these	 copies	 covered	 in	 its	 license	
agreements	with	publishers,
QUESTION:  A library recently had a visit 
from a contemporary children’s author and 
wants to create a Webpage with information 
about her and her works as represented in 
one of the library’s collections.  The dust 
jacket images are eye-catching and would 
greatly enhance the webpage.  Is it permis-
sible to use these images or must the library 
seek permission?
ANSWER:		The	library	would	need	per-





publisher	 itself	 may	 not	 own	 the	 copyright	





help	 to	 identify	 the	 artist	 and	 locate	 him	 or	
her,	however.
QUESTION:  When an academic library 
obtains a copy of an article for a user through 
interlibrary loan, may it place an electronic 
copy of the article on a password protected 
website for the user to retrieve rather than 
placing a copy of the article in the campus 
mail or emailing it to the user?  If so, how 






















QUESTION:  What are the copyright 
issues regarding copying an assessment tool 
that was published in 1960 and reproduced 
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many times in various texts?  Is it infringe-
ment to reproduce it?
ANSWER:  The first question is whether 
the	assessment	tool	is	protected	by	copyright	
















will	made	of	 the	 reproduction	of	 the	assess-
ment	 tool.	 	Reproducing	 it	or	a	portion	of	 it	
for	scholarship	or	research	is	likely	to	be	fair	
use.	 	Reproducing	it	for	use	in	teaching	in	a	
nonprofit educational institution may be fair 
use.		Making	copies	for	other	purposes	prob-
ably	 requires	 permission.	 	The	 fact	 that	 the	




Cases of Note — Tripping Over Fair Use
by	Bruce Strauch		(The	Citadel)		<strauchb@citadel.edu>
Bill Graham Archives v. Dorling Kinders-
ley and RR Donnelley & Sons, United	States	
Court	 of	Appeals	 for	 the	 Second	 Circuit,	
448	F.3d	605;	2006	U.S.	App.	LEXIS	11593	
(2006).
In	2003,	Dorling Kindersley (DK)	 pub-
lished	 Grateful Dead: The Illustrated Trip 
(Illustrated Trip), a	cultural	history	of	—	you	
guessed	 it	 —	 The Grateful Dead	 with	 a	
double-entendre	on	LSD.	
Incredibly, this is a 480-page coffee table 
book!  I’ll pause while you let that sink in. 
And then of course you’ll naturally ask, do 
Deadheads own coffee tables?
No, of course not.  They live in VW vans. 
This is for all those Bourgeois Bohemians of 
the Boomer generation who are tort lawyers 
and software moguls but still live in memory 
of a romanticized rebellious past.
Anyhow,	 there	 are	 2,000	 images	 in	 the	
book.	 	A	typical	page	is	a	collage	of	 images	
and	graphic	art	with	explanatory	text.
Bill Graham is	 —	 can	 you	 guess?	 	Bill 
Graham	and	the	Family	Dog?		Does	that	ring	
any	bells?		Of	course	it	does.		Bill (né Wolf-
gang Grajonca)	 was	 the	 acid	 rock	 concert	




Buttefield Blues Band,	Jefferson Airplane,	
Buffalo Springfield,	 Big Brother and the 
Holding Company, et al. Bill	has	now	passed	
on	to	that	psychedelic	party	in	the	sky,	but	Bill 




It’s America after all.  As a software mogul, 
you’ll want to decorate your summer McMan-
sion in Vermont with this stuff.  And of course 
wear one of the shirts when you drive the Range 
Rover to Starbucks.
BGArchives claims	copyright	in	seven	of	




significantly reduced in size and have captions 
describing	the	concerts	in	question.
BGArchives made	 post-publication	 de-








1. Purpose and Character of Use
The	key	to	this	one	is	whether	the	new	work	
is	“transformative.”		See Pierre N. Leval,	To-




Campbell v. Acuff-Rose Music, Inc., 510	U.S.	
569,	579	(1994).
The	district	 court	 found	 the	posters	were	





Curiously, the poster images of this famous 
era were themselves extremely transformative, 
using out of copyright images of Franz Stuck, 
Alphonse Mucha, L’Assiette au Beurre, and 
the Jugend School.  Which is to say, almost 
none of them were actually original art.














cal Union v. Texaco, Inc., 60	F.3d	913,	932	
(2d	Cir.	1994).
Just as I’m doing here.
And	that	goes	for	pop	culture	—	the	glory	
days	of	the	Fillmore	—	as	well	as	a	biography	
of	—	chortle — Millard Fillmore.		See Twin 







sion	and	promotion.	 	 In	 Illustrated Trip, the	
images	are	historic	artifacts	marking	particular	




Presley Enters., Inc. v. Passport Video, 349	













Yes,	 Illustrated Trip was	 published	 with	
the aim of making a profit.  But the “crux of 
the profit/nonprofit distinction is not whether 
the	 sole	 motive	 of	 the	 use	 is	 monetary	 gain	
but whether the user stands to profit from ex-
ploitation	of	the	copyrighted	material	without	
paying	the	customary	price.”		Harper & Row 
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3. Amount and Substantiality of the Por-
tion Used
Interestingly,	the	reference	is	to	the	amount	
of	 the	 copyrighted	 work	 taken.	 	 New Era 





All	 the	 same,	 it	 is	 sometimes	 necessary	
to	copy	the	entire	work	to	make	a	fair	use	of	











4. Effect of the Use upon the Market for or 
Value of the Original
You	 look	 not	 just	 at	 market	 harm,	 but	
harm	 that	 could	 result	 from	 widespread	 use	
in	Illustrated Trip fashion.		Harper, 471	U.S.	
at	568.	
Yes, as your mom said, what if everyone 
did it?
And	just	to	make	it	more	complicated,	we	
balance public benefit from the use with “per-
sonal	gain	the	copyright	owner	will	receive	if	
the	use	denied.”	 	MCA, Inc. v. Wilson, 677	
F.2d	180,	183	(2d	Cir.	1981).
There	was	no	effect	on	poster	sales,	BGAr-




plaintiff	 suffers	 a	 loss	 of	 a	 potential	 market	
if that potential is defined as the theoretical 
market	 for	 licensing	 the	 very	 use	 at	 bar.”	 4	
Melville	B.	Nimmer	&	David	Nimmer,	Nim-




physical Union v. Texaco, Inc., 60	F.3d	913,	
930	(2d	Cir.	1994).
And	 then,	 the	Second	 Circuit	 again	goes	
back	to	factor	1.	and	says	DK’s use	is	a	trans-
formative	one.		The	market	is	a	transformative	










So, Strauch, what was that Family Dog 
thing you mentioned back at the beginning?
And what an alert reader you are.  The 
Family Dog was a loose partnership headed 
by super-hippie Chet Helms, a giant in the Bay 
Area music scene.  Initially Chet partnered with 
Graham, but they split.  Chet went on to mount 
near nightly shows at the Avalon Ballroom 
from 1965-70.
Helms began as manager for Big Brother 
and the Holding Company, bringing in his 
college pal Janis Joplin as their singer.
The first three rock dance concerts in history 
were Family Dog events at the Longshoreman’s 
Hall in San Francisco in 1965.  They were titled 
“A Tribute to Dr. Strange,” “Tribute to Sparkle 
Plenty,”and  “Tribute to Ming the Merciless.” 
They also featured the first light shows.
Do you catch that significant end year? 
1970?  Rock died hard when the Boomers 
finished college.
And how about some Bill Graham trivia? 
He had a lifelong dream of being a character 
actor and got his chance playing a promoter 
in Coppola’s “Apocalypse Now” and Oliver 
Stone’s “The Doors.”  He had a meatier role 
as Lucky Luciano in “Bugsy.”
He died in a helicopter crash in 1991 after 
declining to take the limo with the drummer 
for Huey Lewis and the News.		
Biz of Acq — Quick Tips for Media Selection and 
Acquisitions
by	Matt Bailey		(Media	Resources	Coordinator,	Carleton	McKinley	Gould	Library,	Carleton	College,	One	North	College	Street	
Northfield, MN 55057;  Phone: 507-222-7670;  Fax: 507-646-4087)  <mbailey@carleton.edu>
In	consultation	with	Anita Grommesh		(Library	Acquisitions,	Carleton	McKinley	Gould	Library,	Carleton	College,	One	North	
College Street Northfield, MN 55057;  Phone: 507-222-5554)  <agrommes@carleton.edu>
and	Vicki Burgess		(Library	Acquisitions,	Laurence	McKinley	Gould	Library,	Carleton	College,	One	North	College	Street	
Northfield, MN 55057; Phone: 507-222-4262)  <vburgess@carleton.edu>
Column Editor:		Michelle Flinchbaugh		(Acquisitions	Librarian,	Albin	O.	Kuhn	Library,	University	of	Maryland	Baltimore	
County, 1000 Hilltop Circle, Baltimore, MD 21250;  Phone: 410-455-6754;  Fax: 410-455-1598)  <flinchba@umbc.edu>
Column Editor’s Note:  Specialty col-
lections such as videos can be a challenge 
to Collection Management and Acquisitions 
Librarians who often have to work without 
a Media Librarian in-house and guess their 
way through genres and industries that they 
know nothing about.  Even those working with 
Media Librarian’s in house, such as myself, 
will find new ideas in Matt Bailey’s excellent 
article.  I’m please to say that I have a couple 




























curriculum	 of	 the	 college.	 	 Secondly,	 I	 feel	
it	 is	 essential	 to	 provide	 access	 to	 material	
